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JUSTICE STARCHER délivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. Whentheparentd rightsof aparent to achild have beeninvoluntarily terminated,
W.Va. Code, 49-6-5b(a)(3) [ 1998] requiresthe Department of Health and Human Resourcestofilea
petition, tojoininaptition, or to otherwise seek aruling in any pending proceeding, to terminate parenta
rights asto any sibling(s) of that child.

2. Whilethe Department of Hedth and Human Resourceshasaduty tofile, joinor
participatein proceedingsto terminate parental rightsin the circumstancesligted in W.Va. Code, 49-6-
5b(a)(3) [1998], the Department must till comply with the evidentiary standards established by the
LegidatureinW.Va. Code, 49-6-2[1996] beforeacourt may terminate parenta rightsto achild, and
must comply with the evidentiary sandards established inW.Va. Code, 49-6-3[1998] before acourt may
grant the Department the authority to take emergency, temporary custody of a child.

3. “Wheretherehasbeenaprior involuntary termination of parentd rightstoasbling,
theissue of whether the parent has remedied the problemswhich led to the prior involuntary termination
sufficient to parent asubssquently-born child must, a minimum, bereviewed by acourt, and such review
should beinitiated on apetition pursuant to the provisons governing the procedurein cases of child neglect
or abuse st forthin West VirginiaCode 88 49-6-1t0-12 (1998). Although the requirement that such
apetition befiled does not mandate termination in al circumstances, the legidature has reduced the
minmumthreshold of evidence necessary for terminationwhereoneof thefactorsoutlinedinWes Virginia
Code §49-6-5b(a) (1998) ispresent.” Syllabus Point 2, Inre George Glen B., Jr., 205 W.Va. 435,

518 S.E.2d 863 (1999).



4, “When an abuse and neglect petition is brought based solely upon aprevious
Involuntary termination of parental rightsto asibling pursuant toWest VirginiaCode 8 49-6-5b(a)(3)
(1998), prior to the lower court’s making any disposition regarding the petition, it must alow the
development of evidence surrounding the prior involuntary termination(s) and what actions, if any, the
parent(s) havetaken to remedy the circumatanceswhich ledto the prior termination(s).” SyllabusPoint
4, Inre George Glen B., Jr., 205 W.Va. 435, 518 S.E.2d 863 (1999).

5. The presence of oneof thefactorsoutlined in W.Va. Code, 49-6-5b(a)(3) [1998]
merdy lowersthethreshold of evidence necessary for thetermination of parentd rights. W.Va. Code, 49-
6-50b(a)(3) [ 1998] does not mandate that acircuit court terminate parentd rights merely upon thefiling of
apdtitionfiled pursuant to the statute, and the Department of Hed th and Human Resources continuesto
bear the burden of proving that the subject child isabused or neglected pursuant toW.Va. Code, 49-6-2
[1996].

6. “Itisatraumétic experiencefor childrento undergo sudden and dramatic changes
inthelr permanent custodians. Lower courtsin cases uch asthese should provide, whenever possible, for
agradud trangtion period, especidly whereyoung children areinvolved. Further, such gradud trangtion
periodsshould bedevel opedinamanner intended to foster theemoationa adjustment of thechildrentothis
change and to maintain as much stability aspossibleinther lives.” Syllabus Point 3, James M. v.
Maynard, 185 W.Va. 648, 408 S.E.2d 400 (1991).

7. When adrcuit court determinesthat agradud changein permanent cugtodiansis
necessary, the drcuit court may not ddegateto aprivateinditution itsduty to develop and monitor any plan

for the gradual transition of custody of the child(ren).






Starcher, Justice:

Thisgpped from the Circuit Court of Grant County raisesthe question of whether adrcuit
court may terminate parentd rightsto achild solely onthebasisthat, severd yearsprior tothechild' shirth,
the parentd rightsto shlingsof the child had been terminated. We adso consider whether it is mandatory
that the Department file apetition to terminate the current parentd rightsof aparentwho hasprevioudy
hed parentd rightsto another child terminated by the court. Wehold that whilethe Department doeshave
amandatory duty tofileapetition, acircuit court may not terminate parental rightswithout additiona

evidence of abuse or neglect of the current child.

l.
Factual Background

George Glen B., J. was born on January 20, 1999. Georgeisthe second child bornto
appellees Waneta B. and George Glen B., Sr.; heisthe third child born to Waneta B.

Theday after Georgewasborn, the Department filed apetition inthe Circuit Court of
Grant County requesting emergency cugtody of thechild, aswdll asseeking toterminatethe parentd rights
of the gppellee mather and gppdleefaher. The petition wasfiled onthe basis of two previous cases of
abuse and neglect filed regarding shlings of George againg the gopdleemother. Inthefirs case filedin
1994, 13 weeksafter asibling was born, the appellee mother’ s parental rightswereinvoluntarily
terminated. Inthesecond case, filed in 1996, the Department took custody of agibling 10 daysafter her

birth; the gppdlee mother and gopdleefather later voluntarily agreed to rdinquish thelr parentd rightsto



thechild. Intheingant case, relying upon a“temporary custody” order, the Department removed George
from the hospital on January 22, 1999.

On January 25, 1999, the circuit court conducted ahearing to consder the merit of the
Department’ staking emergency custody of George. By order dated January 28, 1999, the circuit court
dated that custody of thechild wasto remain with the Department, “ [ p]ending the Court’ sdecison,” and
“[t]hat the Court . . . [would] render adecison. . . within the next forty-eight hours.” Unfortunately, no
additiond orderswereissued, and no other hearings occurred until abrief hearingwashed on March 11,
1999.

By an order dated March 12, 1999, the arcuit court made pecific findingsthet there had
been two prior casesinvolving alegations of abuse and neglect brought by the Department againg the
appdleemother inthefirg insance, and againgt both appelleesinthe second ingtance. Thecircuit court
aso found that “[i]n both previous cases, neither parent was cgpable of minimum acceptable parenting
skills,” and that both cases were resolved with the termination of the appellees parental rights.

However, the drcuit court dedlined to terminatethe gppelees’ parentd rights or proceed
any further on the petition, conduding that aprior terminetion of parentd rights, without more, wasnot a
sufficient ground to terminate parental rights. The court found that:

Thefact that the Respondent, Waneta[B.] . . . , hashad her parenta

rights terminated to two previous children, and the father George Glen

B[][.] S., hashad hisrights terminated to one previous child, is not

suffident evidence, absent no showing of abuseor neglect to George Glen

B[][.] Jr., the current child.

Thedrcuit court concluded that it woul d beimproper “to terminate parenta rightsof themother and father

absent any showing of abuseor neglect of thischild.” Based upon thesefindings, thedrcuit court dismissd
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the abuse and neglect petition, and ordered the Department to return George to the custody of the
appellees “in amanner that isin the best interests of the infant child.”

The Department gpped ed the circuit court’ sMarch 12, 1999 order to thisCourt. Inan
opinionissued on July 12, 1999, wereversed the circuit court’ sorder and remanded the casefor further
hearings. We held that the circuit court had erred in dismissing the abuse and neglect petition outright
without alowing the Department an opportunity to present evidence regarding the circumstances
surrounding theprior terminationsof parentd rights, and without alowing the partiesto develop evidence
concerning whether the gppel lee parents had taken sepsto remedy the circumstanceswhich resultedin
the prior abuse and neglect petitions. Seelnre George Glen B., 205W.Va. 435, 443, 518 SE.2d
863, 871 (1999). Weds directed thecircuit court to hold its future hearings pursuant to the procedures
contained in the West Virginia Rules of Procedure for Child Abuse and Neglect and W.Va.
Code, 49-6-2[1998]. 205 W.Va. at 444-45, 518 S.E.2d at 871-72.

Upon remand, thecircuit court conducted hearingson July 28 and 29, 1999, and dlowed
the partiesto present atota of over 9 hours of tesimony and argument. From thistestimony aswell as
severd hundred pages of exhibits, the circuit court issued two orders dated August 5, 1999 and August
30, 1999.

Initsorders, thedrcuit court concluded that “thereisno neglect or abuse of George Glen
B[][.] . by anyone, now or hasthere ever been.” Accordingly, the court held that the Department had
faled to show abuse or neglect by the gopdlee parents aufficient to warrant the termination of their parental

rights.



Initsfindings, thecircuit court foundthat the gppel leeshad “ substantialy remedied the
drcumstancessurrounding theprior terminations’ of their parentd rights Thedircuit court dsofoundthat
the Department “has become so emationdly involved in thiscase thet they cannot be objective,” nating thet
the Department provided the gope | ee parentswith no sarvices, induding vistation with George, without
being ordered to do so by the court. 1nsum, the circuit court’ sorder chastised the Department for only
seeking termination and not considering other aternatives.

However, thecircuit court concluded that George“may beatrisk if heisreturned to the
[appdless without gopropriate supervison.” Thedrcuit court therefore ordered that while the Department
wouldtechnicdly retain physicd cugtody of George, aprivate company, Action'Y outh Care, wasordered
to providesupervisonfor agradua trangtionto ensurean gppropriate transfer of Georgeto the custody
of hisparents. The court placed full responghbility and authority for thetrangtion and itstiming on Action
Y outh Care:

Theprimary responghility of Action Y outh Careisto ensurethe safety of

GeorgeGlen BJ[][.] . Overnight vistation shdl beginassoonasAction
Y outh Caredgtlerminesit isin the begt interests of thechild. Action'Y outh

The circuit court’s order states, in pertinent part:

[T]he Court findsthat WanetaH[][.] B[][.] and George Glen B[][.] have
established a stable home which provides appropriate shelter and
environment for George Glen B[][.] Jr.; that WanetaHI[][.] B[][.] and
George Glen B[][.] have established their ability towork together asa
married coupleto provide gppropriate parenting for George Glen B[] [ ]
J., indluding the ability to perform bas ¢ parenting nesds such asfeeding
and digpering, andto provide nurturing suitablefor hisdevel opment; that
Respondentshavevoluntarily sought parenting education which has
resulted inlearning and gpplication of gppropriate parenting kills, and thet
Respondentsareactively addressing their needsto control anger and
depression.



Caremay removethe child from the custody of his parentswithout further
Order of this Court if they determine it necessary for his protection.

In the event the efforts at reunification should fall, Action Y outh Care
ghdl natify the Court and the Court will takesuch action . . . asmay be

appropriate.

The Department now appeals the circuit court’s August 5 and August 30, 1999 orders.

.
Sandard of Review

Thegandard of review usad by thisCourt whenreviewing drcuit court rulingsin abuseand
neglect casesis as follows:

Although condlusonsof law reached by acircuit court are subject tode
novo review, when an action, such asan abuse and neglect case, istried
upon thefactswithout ajury, the drcuit court shal make adetermination
based upon the evidence and shdl makefindings of fact and conclusons
of law asto whether such child isabused or neglected. Thesefindings
shall not be set aside by areviewing court unlessclearly erroneous. A
findingisdearly erroneouswhen, dthough thereisevidenceto support the
finding, thereviewing court onthe entire evidenceisleft with the definite
and firm conviction that amistake has been committed. However, a
reviewing court may not overturn afinding smply becauseit would have
Oecided the casedifferently, and it must effirmafinding if thedreuit court's
account of theevidenceisplausiblein light of therecord viewed inits
entirety.

Syllabus Point 1, Inre Tiffany Marie S, 196 W.Va. 223, 470 S.E.2d 177 (1996). It iswiththe

above-mentioned standard of review in mind that we now review the circuit court’s orders.

[1.
Discussion
A.



The Duties Imposed by W.Va. Code, 49-6-5b
The Department contendsthat W.Va. Code, 49-6-5b(a)(3) [1998] mandatesthat the
Department fileapetition to terminate parentd rightswhere there has been an involuntary termination of
parentd rightsto agblinginaprior proceeding. W.Va. Code, 49-6-5b(a)(3) dates, in pertinent part and
with emphasis added:

(@ ... [T]hedepartment shdl fileor joinin apetition or otherwise seek
aruling in any pending proceeding to terminate parental rights:

(3) If acourt has determined the parent has committed murder or

voluntary mandaughter of another of hisor her children; hasattempted or

congpired to commit such murder or voluntary mandaughter or hasbeen

an accessory before or after the fact of either crime; has committed

unlawful or maliciouswounding resultingin seriousbodily injury tothe

child or to another of hisor her children; or the parental rights of the

parent to a sibling have been terminated involuntarily.
The Department further arguesthat thecircuit court erred infinding that the Department wasrequired to
use W.Va. Code, 49-6-5b(a)(3) with “sound discretion,” and, in essence, erred in concluding that the
Department abused its discretion by pursuing termination of the appellees parental rightsin this case.

The appellees, however, contend that if the Court adoptsthe Department’ sreading of
W.Va. Code, 49-6-5b(8)(3), then the Department will be alowed to taketemporary custody of achild
and demand the termination of anindividud’ s parentd rights by showing that there has been aprior
involuntary termination of parentd rights-- and without ashowing of actud or imminent abuseor neglect
of thecurrent child. Theappdlessarguethat the abuseand neglect Satutesmust be read together, and that
todlow the Department to takeemergency custody of achild and to seek thetermination of parentd rights

without showing any abuse and neglect of the child would be constitutionally impermissible.



A reading of the plain language of the statute indicates that the Legidature intended to
Impose amandatory duty uponthe Department to initiate or join termination proceedingswhen certain
drcumstancesexig. The goplication of the datutein Stuationssuch astheindant caeisdear: Whenthe
parenta rights of a parent to a child have been involuntarily terminated, W.Va. Code, 49-6-5b(a)(3)
requires the Department of Health and Human Resourcesto file apetition, to joinin a petition, or to
otherwise seek aruling in any pending proceeding, to terminate parentd rights asto any shling(s) of that
child.

TheLegidaurehascreated proceduresand levelsof proof thet the Department must follow
in every abuse and neglect case. When the Department files apetition with a.court dleging that aparent
Isabusing or neglecting achild, W.Va. Code, 49-6-2(c) [1996] imposes upon the Department the duty
to proveitscase by “clear and convincing proof” and “based upon conditionsexigting a thetime of the

filing of the petition.”? If the Department seeksto taketemporary custody of achild upon thefiling of a

2W.Va. Code, 49-6-2(c) [1996] states:

Inany proceeding pursuant to theprovisonsof thisarticle, theparty or
parties having custodid or other parentd rightsor responghbilitiesto the
child sl beaforded ameaningful opportunity to be heard, induding the
opportunity to testify and to present and cross-examinewitnesses. The
petition shal not betaken asconfessed. A transcript or recording shdl be
made of al proceedings unlesswaived by al partiesto the proceeding.
Therulesof evidenceshdl goply. Whererdevant, the court shdl congder
the efforts of the state department to remedy the aleged circumstances.
At the conclusion of the hearing the court shall make adetermination
basad upon the evidence and shall makefindings of fact and condusions
of law astowhether such child isabused or neglected, which shal be
incorporated into theorder of thecourt. Thefindingsmust bebased upon
conditionsexiding a thetime of thefiling of the petition and proven by
clear and convincing proof.



petition onan “emergency” bad's without giving the parent the opportunity to be heard, W.Va. Code, 49-
6-3(a) [1998] requiresthe Department to show thet thereexistisan “imminent danger tothe physicd well-
being of thechild,” and thet there are no reasonably available dterndivesto removing the child fromthe

parent’s custody.’

%W.Va. Code, 49-6-3(a) [1998] states:

Uponthefiling of apetition, thecourt may order thet the child dlegedto
be an abused or neglected child be delivered for not more than ten days
into the custody of the Sate department or aresponsible person found by
the court to be afit and proper person for the temporary care of the child
pending aprdiminary hearing, if it findsthat: (1) Thereexigsimminent
danger to the physical well-being of the child; and (2) thereareno
reasonably avallabledternativesto removd of the child, induding, but not
limited to, the provision of medical, psychiatric, psychological or
homemaking servicesin thechild’ spresent custody: Provided, That
wherethedleged abusing person, if known, isamember of ahousehold,
the court shdl not alow placement pursuant to thissaction of the child or
childrenin said home unlessthe dleged abusing personisor hasbeen
precluded from vigting or resdinginsaid homeby judicid order. Ina
caxzwhere thereismore than one child inthe home, or in thetemporary
care, custody or control of the dleged offending parent, the petition shdl
so dtate, and notwithstanding the fact that the allegationsof abuse or
neglect may partaintolessthandl of such children, eech childinthehome
for whom relief issought shall be madeaparty tothe proceeding. Even
though the acts of abuse or neglect aleged in the petition were not
directed againgt agpecific child who is named in the petition, the court
shdl order theremova of such child, pending find digpogtion, if it finds
thet thereexigsimminent danger tothephyscd wel-being of thechildand
alack of reasonable available dternativesto removd. Theinitid order
directing such custody shall contain an order appointing counsel and
scheduling the prdiminary hearing, and upon its service shdl requirethe
immediatetrander of custody of such child or children to the department
or arespongblerdativewnhich may includeany parent, guardian, or other
custodian. Thecourt order shall gate: (1) That continuation inthehome
Iscontrary to thebest interests of thechild and why; and (2) whether or
not the department made reasonabl e effortsto preservethefamily and

(continued...)



These procedural statutes must be read in pari materia with W.Va. Code, 49-6-
5b(a)(3). So, while the Department has aduty to file, join or participate in proceedingsto terminate
parentd rightsinthedrcumstancesligedin W.Va. Code, 49-6-50(2)(3), the Department must ill comply
with theevidentiary sandards established by the Legidaturein\W.Va. Code, 49-6-2 before acourt may
terminate parentd rightsto achild, and must comply withtheevidentiary sandardsestablishedin W.Va.
Code, 49-6-3 before acourt may grant the Department the authority to take emergency, temporary
custody of achild.

Inour earlier opinioninthiscase, wesated that when aprior involuntary termination of
parentd rightsto asbling has occurred, the Department’ s“ minimum threshold of evidence necessary for
termination” isreduced. Wehdd, in Syllabus Point 2 of Inre: George Glen B., Jr., 205 W.Va. 435,
518 S.E.2d 863 (1999):

Wherethere hasbeen aprior involuntary termination of parentd rights

to asbling, the issue of whether the parent has remedied the problems

which led to the prior involuntary termination sufficient to parent a

subsequently-born child must, at minimum, bereviewed by acourt, and

such review should beinitiated on a petition pursuant to the provisons

governing the procedure in cases of child neglect or abuse set forthin

Wes VirginiaCode 88 49-6-1t0-12 (1998). Although the requirement

that such a petition be filed does not mandate termination in all

circumstances, the legidature has reduced the minimum threshold of

evidence necessary for termination where one of thefactorsoutlined in
West Virginia Code § 49-6-5b(a) (1998) is present.

%(...continued)
prevent the placement or thet the emergency Situation made such efforts
unreasonableor impossible. The order may also direct any party or the
department to initiate or become involved in servicesto facilitate
reunification of the family.



Furthermore, wedso hed in our prior decison inthis casethat, when the Department bringsapetitionto

terminate parentd rightsbased soldy upon the prior involuntary termination of parental rightsof agbling,

the drcuit court mugt dlow the partiesto deve op any evidence regarding the actions taken by the parent

or parents to alleviate the conditions surrounding the prior termination. We stated, at Syllabus Point 4:
When an abuse and neglect petition is brought based solely upona

previousinvoluntary termination of parentd rightsto asbling pursuant to

West VirginiaCode 8§ 49-6-5b(a)(3) (1998), prior to thelower court’s

making any disposition regarding the petition, it must allow the

deve opment of evidencesurrounding theprior invol untary termination(s)

and what actions, if any, the parent(s) have taken to remedy the

circumstances which led to the prior termination(s).

Having closaly examined thelanguage used by the Legidaturein\W.Va. Code, 49-6-
50b(a)(3), we do not beievethat the L egidatureintended to diminatethe Department’ sburden of proving
the presenceof current or imminent abuse or neglect of achild whenthe parenta rightsto asibling have
been previoudy involuntarily terminated, and our previous holding in George Glen B. should not be
condrued as diminating the Department’ sburden of proof.  We dso do not beieve that the Legidaure
Intended to diminatethedrcuit court’ sdiscretion over whether or not toterminateaparty’ sparentd rights
The presenceof oneof thefactorsoutlinedinW.Va. Code, 49-6-5b(a)(3) merdly lowersthethreshold
of evidence necessary for the termination of parental rights. W.Va. Code, 49-6-5b(8)(3) does not
mandatethet adreuit court terminate parental rights merdy upon thefiling of apetition filed pursuant tothe
dtatute, and the Department continuesto bear the burden of proving that the subject child isabused or
neglected pursuant to W.Va. Code, 49-6-2.

Having carefully examined the extensve record and tesimony in this case, we condude
that the Department properly filed theingant actiontoinvestigateand devel op evidenceregarding whether

10



the gppd|ee parentshad dleviated the conditions surrounding the prior terminationsof ther parentd rights
to George ssblings. However, we d o find substantial evidencethat the appellees have remedied the
circumgtanceswhich prompted thefiling of the previoustwo abuse and neglect petitions. Wetherefore
condudethat thecdircuit court did not e in finding thet the gopellees had corrected the conditionsleading
totheprior terminationsof parental rights. Thedircuit court wastherefore correct in holding that, because
of the absence of any evidence of current or threstened abuse or neglect, George should be returned to
his parents' custody.

B.
Delegation of Duties to a Private Agency

Initsorders, thedrcuit court conduded that the Department “ has become so emationdly
involved in this case that they cannot be objective,” and criticized the Department for “want[ing] to
terminate parentd rightsor donothing.” To addressthisproblem, thedircuit court del egated respong bility
to aprivateagency, Action Y outh Care, to etablish and carry out aplan for reunifying Georgewith the
appellee parents.*

The Department apped sthecircuit court’ sorders contending that our abuseand neglect

statutes, W.Va. Code, 49-6-1, et seq., place any decisions about the safety of at-risk children solely

*As the circuit court stated in its August 30, 1999 order:

Action Y outh Care shd| be the controlling agency in carrying out the
trangtion of theinfant from DHHR custody to the parents custody. If
thereareany difference of opinion or disagreement asto appropriate
trestment of theinfant between DHHR and Action'Y outh Care, the Action
Y outh Care’ s position shall prevail.

11



within the discretion of the circuit court once apetition hasbeen filed. The Department arguesthat the
creuit court cannot delegate that authority to another agency, particularly aprivate company. We agree.

ThisCourt has repeatedly sated that when apetition dleging abuse and neglect hasbeen
filed, acircuit court hasaduty to safeguard the child and providefor hisor her best interests. See, eg.,
Sateexrd. Paul B. v. Hill, 201 W.Va. 248, 257-58, 496 S.E.2d 198, 207-8 (1997) (circuit courts
have an obligation to consder the“best interests of the child [ag] paramount,” and acdircuit court “ cannot
.. ignoreits parenspatriae duty to protect the best interests of [thechild].”). Furthermore, circuit courts
aredautorily charged with promptly ruling upon the merits of an abuseand neglect petition, W.Va. Code,
49-6-2[1996], and if abuse or neglect isfound, crafting adigpostion to achieve an gppropriate placement
of an abused and/or neglected child. W.Va. Code, 49-6-5 [1998].

Intheingtant case, the circuit court concluded that George could be at risk if quickly
returned to the custody of his parents, and determined that agradud trangtion period was needed to give
George, and the appdlees, asufficient “adjustment” period. We have previoudy gpproved of gradud
changesin the custody of children. For example, in Honaker v. Burnsde, 182 W.Va 448, 450-51,
388 S.E.2d 322, 324 (1989), acasewheretherewere no dlegations of abuse or neglect, we approved
of agradua, 6-month transition of custody of achild between her ep-father and naturd father whenthe
child’ s natural mother had died.

Similarly, in James M. v. Maynard, 185 W.Va. 648, 408 S.E.2d 400 (1991), we
required thearcuit court to establishaplan for the gradud shift of custody for childrenfound to be abused

and neglected to their natural father. We held, at Syllabus Point 3, that:

12



Itisatraumétic experiencefor children to undergo sudden and dramétic
changesinther permanent custodians. Lower courtsin casessuch as

theseshould provide, whenever possible, for agradud trangtion period,

especidly where young children areinvolved. Further, such gradua

trangtion periods should be devel oped in amanner intended to fodter the

emotiond adjustment of thechildrento thischangeandto maintain as

much stability as possible in their lives.

Explicit in both Honaker v. Burnsde and James M. v. Maynard isthe principle that the circuit court,
and not the Department or aprivate agency, bearsthe burden of crafting aplanfor thegradud trangtion
of custody.

Wethereforehold that when adircuit court determinesthat agradua changein permanent
custodiansis necessary, the circuit court may not delegateto aprivateingitution itsduty to develop and
monitor any plan for the gradual transition of custody of the child(ren).

Accordingly, wefind that the circuit court erred in delegating to Action Y outh Caredl
responghility regarding the reunification of Georgewith hisparents, and reversethe circuit court’ sorders
onthispoint. On remand, thedrcuit court must establish aconcrete trandtion plan for reunification, and

must oversee the execution of that plan.®

C.
Procedural Questions

Nothing preventsadircuit court from requiring an agency to submit aproposed reunification plan
for thedrcuit court’ scongderation. However, the arcuit court is charged with adopting and monitoring
the implementation of such a proposed plan.

Wecondude, however, that thecircuit court retainsdiscretionin establishing how theplanwill be
carried out, and what agencies will act as intermediaries.
The Department arguesthat the drcuit court erred in finding that the Department was prej udiced
agang the parents, and arguesthat the Department, and not aprivate agency, should retain the authority
to oversee any reunification efforts. However, after examining the record, we cannot conclude that the
circuit court abused its discretion in removing the Department from the oversight of George' s welfare.
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The Department chalengesthedircuit court’ sdefacto granting of animprovement period
to the gppe lee parents, arguing that an improvement period may be granted only after aparty mekesa
motionfor animprovement period. SeeW.Va. Code, 49-6-2(b) [1996]. The Department contendsthat
the gppelless never asked for an improvement period. Furthermore, the Department contendsthet thede
factoimprovement period isnot being conducted in accordancewith afamily case plan’ developed by the
Department, because none was created.

In our examination of W.Va. Code, 49-6-5[1998], wefind that theright of aparent to
animprovement period, and the Department’ sduty to create acase plan governing that improvement
period, only arisesafter the circuit court has determined that achild hasbeen abusad or neglected. W.Va.
Code, 49-6-5(a) states, in pertinent part:

Fallowing adetlermination . . . wherain the court finds achild to be abused

or neglected, the department shall file with the court acopy of thechild's

ca=plan, induding the permanency planfor thechild. Theterm caseplan

means a written document that includes, where applicable, the

requirements of the family caseplan.. . ..

Intheingtant case, thecircuit court specificaly found no evidence of abuse or neglect by
the appellees againgt George. Accordingly, there was no need for the crestion of acase plan by the

Department, nor aneed for aforma improvement period. Wethereforefind no error onthispoint by the

circuit court. However, aswe previoudy discussed, thecircuit court properly acted withinitsdiscretion

’A family case plan providesthe partieswith an organized, redlistic meansof identifying family
problemsand thesepsto beusedinresolving or lessening theproblems. The Department createsafamily
caseplanonly after the circuit court grantsthe parent(s) animprovement period. See, eg., W.Va. Code,
49-6-5[1998]; Sateexrel. DHHRv. Cheryl M., 177 W.Va. 688, 356 S.E.2d 181 (1987).
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indlowing for agradud trangtion of custody and reunification of Georgewith hisparents. See Syllabus
Point 3, James M. v. Maynard, discussed supra.

The Department aso challengesthecircuit court’ sfallureto hold afind adjudicatory
hearing within 30 days of the July 28-29, 1999 preliminary hearing.

Rule 25 of the Rules of Procedure for Child Abuse and Neglect [1997] requires
circuit courtsto hold an adjudicatory hearing within 30 days of any temporary custody order entered
following the preliminary hearing. The rule states, in pertinent part:

When achildisplaced inthe temporary custody of the Department or a

responsible person . . . thefind adjudicatory hearing shal commence

withinthirty (30) daysof thetemporary custody order entered following

the prliminary hearing and must be given priority onthe docket unlessa

preadjudicatory improvement period has been ordered. . . .

Intheingant case, the circuit court entered orderson August 5 and August 30, 1999 placing Georgein
thetemporary custody of the Department (but, as previoudy mentioned, gave Action Y outh Care complete
authority over George' sreunification with his parents). Rule 25 of the Rules of Procedurefor Child
Abuse and Neglect mandatesthat ahearing should have occurred nolater than 30 days efter the August
30, 1999 order. However, thedircuit court Sated, initsorders, that it would “ st an adjudicatory hearing
within 90 daysto determinewhat future proceedingsareneeded.” Thisruling, aswell asthecircuit court’'s
failure to hold an adjudicatory hearing by September 30, 1999, was in error.

Accordingly, we reverse the circuit court’ sfinding that it was authorized to schedulea
hearing 90 daysafter itsorder uponthe prdiminary hearing, and remand the casefor further proceedings

Wedirect that, on remand, the circuit court isto act immediately to develop and oversee aplanfor the

expeditious reunification of George with his parents.
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V.
Conclusion

Asset forth above, weaffirmin part and reverseinpart the circuit court’ sAugust 5 and
August 30, 1999 orders. On remand, we direct that the circuit court act immediately to develop and
oversee a concrete plan for the expeditious reunification of George with his parents.

Affirmed in part, Reversed in part, and Remanded.
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